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DICKINSON, JUSTICE, FOR THE COURT:
1.  Thecas=beore usinvolvesthe atempt by a mother to have the parenta rights of afather, asto
histwo daughters, terminated. The bass of the complaint isthe father’ s sordid, crimind conduct againg
the mather, astep-daughter from the mother's previous marriage, and sodiety ingenerd. Nodlegationis
meade of abuse or arimind conduct by the father againgt ether of histwo daughters. We bdieve aninitid
obsarvation is gopropriate.
2. Oneof thefeaturesof our free society which, a times, resultsin undesirable conseguences, isthe

virtudly unfettered right of our citizens -- qudified or not -- to bear children and raise them according to



the parents vaue system, with dmost no guidance or assgance® Parents have the right to sdlect the
rdigious and mord trainingfor their children, and they exart great influence onther children’ sthinking about
such maters as violence, crime, prgudice and thelike.

13.  Because parentd rights are so important, we sharply limit the drcumstances under which can be
terminated by the government. This Court, and the judiciary in generd, setsforth the rulesand criteriafor
anoncustodid parent’s vigtation with his or her children. We have the prerogative and, indeed, the
obligationto deny anon-custodid parent any vidtation rightsor contact with hisor her childrenwhatsoever
where, to do 0, would beinthe child' sbest interest. However, termination of parentd rightsisadifferent
metter. The extinguishment of the substantive right to beregarded by our law asthelegd parent of achild
iswhally within the discretion of the Legidature. The only limit to thet legidative prerogdive lieswithin the
Condtitutions of the United States and the state of Missssppi.

4. Thiscase exemplifieswhat the mgority congdersto bealegidaive oversght. Wefind it difficult
to accept thet the Legidature, in itswisdom, would not condude that the parentd rights of Anthony Hill
should beterminated. Wehagtento Satethat, if weweredlowed by law to terminate parental rights under
the facts and drcumatances of this case, wewould do so. However, we are bound by the oath of office
tofollow thelaw. Thelaw providesvery soedific groundsfor termination of parentd rights. Unfortunately,
Anthony’ sconduct doesnat fit any of thegroundsenumerated by thestatute. Wearenot dlowedto cregte
law; we mugt fallow the law given to us by the Legidaure

1.  Inthat regard, we hereby cdl upon the Legidaure to review the facts of this case and reexamine

Miss. Code Ann. § 93-15-103. This Court would wedcome an amendment to the satute which adds as

YIndeed, we consider raising our children to be a fundamenta right, entitled to great protection.
Prince v. Massachusetts 321 U.S. 158, 64 S. Ct. 438, 88 L. Ed. 645 (1944).
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groundsfor termination of parentd rightsaseries of abusiveindidentsinvolving agpouss? and/or children.®
But unless and until the Satute is amended, we must follow the Satute asit currently exids

FACTS
6.  Theresaand Anthony Hill were divorced on November 5, 1997 on the ground of irreconcilable
differences. Two daughters, wereborn during themarriage. At thetimeof thedivorce, the partiesentered
into an agreement outlining the custodid arrangement, child support obligations and vistation rights of the
parties. Pursuant to the agresment, the partiesshared joint legdl custody, and Theresahed primary physca
cugtody. Anthony was ordered to pay $350.00 per month in child support and was granted sandard
vigtation rights
7. Therdaionship between Theresaand Anthony quickly beganto deteriorate. On August 12, 1998,
thetrid court dismissed competing contempt actions, but ordered amodification of theFind Judgment by
designating a spedific place for the exchange of the minor children for vistation purposes. Thetrid judge
aso ordered Anthony to cease his dleged harassment of Theresaand to submiit to psychiaric evauetion
and treatment.
8.  OnDecember 2, 1999, thetrid court again dismissed competing contempt actions, but lowered
Anthony’s child support obligation, and entered ajudgment againgt him for child support arrearage.
19.  During the period of time between the divorce and the trid on the merits in the case sub judice,
Theresafiled crimind charges againg Anthony on severd occasons. On November 20, 1997, Anthony

was found guilty of one count of Smple assault againg Theresa and one count of assault on Theresal's

AWhere the abuse of the spouse took place in the presence of the child.
3The parent’s children, step-children, or other children.
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daughter from a previous marriage. A subsequent charge of Smple assault was remanded to the files on
December 9, 1997.

110.  OnApril 19, 1998, Anthony was convicted of one count of Smple assault againg Theresaand on
July 20, 1998, he was found guilty of stalking Theresa. Additiondly, prior to Theresal's remarriage,
Anthony was convicted of trespassng on the property of her then-boyfriend on two separate occasions.
11.  InMarch, 1999, Anthorny was found guilty of tdephone harassment and was sentenced to two
yearsinthecugtody of the Mississippi Department of Corrections. However, the sentencewas sugpended,
and hewasplaced on supervised probation. Asacondition of hisprobeation, Anthony wasordered to have
no contact with elther Theresa.or her new hushand, except asin the manner and at the times permitted by
the chancery court. Throughout thistime, Anthorny continued to exercise his vigtation with his daughters
on aregular and routine beds

712.  DuingFebruary, 2000, Anthony violated hisprobation by telephoning Theresa, and onMarch 17,
2000, the trid court found Anthony guilty of a new charge of tdlephone harassment and revoked his
suspended sentence and remanded him to the cugtody of the Mississppi Department of Corrections for
two years.

113.  Anthony and his mother, Barbara Ann Gunter, filed ther petition requesting the Court to grant
“grandparents vistaion rights’ to Barbara

14. Theresa gengdly denied the dlegations of Anthony’s petition, and filed a counter-petition,
requesting that Anthony’s parentd rights be terminated.

115.  OnJanuary 20, 2001, thetrid court gopointed Kate S. Eidt as Guardian Ad Litemfor thechildren,
and ingtructed her to conduct and independent investigation. On June 11, 2001, Eidt issued her report

finding thet a" genuine and strong bond” existed between Anthony and hisdaughters. Eidt aso found thet



ardationship exiged between the minor children and Barbara, and thet Barbarawould beinapostionto
a3 and fodter the rdationship between Anthony and his daughters during hisincarceration.
716.  On November 26, 2002, thetrid court entered ajudgment granting Theresa s counter-petition to
terminate Anthony’ s parentd rights and denying Barbard s petition for grandparent’ s vigtation rights. It
isfrom thisjudgment that Anthorny and Barbara goped.
DISCUSSION
117.  Ongpped, Anthony and Barbararase three issues:
l. Whether thetrial court erred in terminating the natural father’s
parental rights.
Il. Whether thetrial court erred in denying grandparent visitation.
[11.  Whether thetrial court failed toissuefindings of fact sufficient to
support itsruling and failed to provide a reason for not adopting
therecommendation of the Guardian Ad Litem.

118.  Onangoped of termination of parentd rights, thestandard of review islimited. SN.C. v.J.R.D.,
755 So. 2d 1077, 1080 (Miss. 2000). “The chancdlor’sfindings of facts are viewed under the manifest
error/subgtantid credible evidencetest.” 1d. (atations omitted). This Court “ask[g] not how we would
have decided the case ab initio but whether there be credible proof from which arationd trier of fact may
have found abandonment by dear and convinding evidence” | d. (aitation omitted).

119.  The reasons for which parentd rights may be terminated are controlled by the Legidature. The
courts have no right, authority or power to add to thosereasons. Miss. Code Ann. § 93-15-103* states
in pertinent part:

(3) Grounds for termination of parentd rights shdl be basad on one or more of the
fallowing factors

“The verdon of this statute in effect at the time of the events of this case was enacted in 1998.
Laws, 1998, ch. 516, Section 10.



(8 A parent has desarted without means of identification or abandoned achild as
defined in Section 97-5-1,° or

(b) A parent has made no contact with achild under the age of three (3) for 9ix (6)
months or achild three (3) years of age or older for aperiod of one (1) year; o

(©) A parent has beenresponsiblefor asaries of abugveincidents concerning one
or more children; or

* k% %

() When there is an extreme and degp-seated antipethy by the child toward the
parent or when there is some other subgtantid erosion of the rdaionship between the
parent and child which was causad a least in part by the parent’ s serious neglect, abuse,
prolonged and unreasonable aasence, unreasonable fallure to vist or communicete, or
prolonged imprisonment; or

(9) When aparent has been convicted of any of the following offensesagaing his
neturd or adopted child: (i) rape of achild under the provisons of Section 97-3-65, (ii)
sexud bettery of achild under the provisons of Section 97-3-95(c), (iii) touching achild
for lustful purpases under the provisions of Section 97-5-23, (iv) exploitation of a child
under the provisons of Section 97-5-31, (V) feonious abuse or battery of a child under
the provisons of Section 97-5-39(2), or (vi) carnd knowledge of astep or adopted child
or achild of acohabitating partner under the provisons of Section 97-5-41. . ..

Initsjudgment entered on November 26, 2002, thetrid court held:

The Court findsthat Missssppi law requires that the Court find by dear and convindng
evidence that a party whose rights are sought to beterminated should beterminated. The
Court further finds thet the evidence in this case is not only dear and convinaing, but
ovawhdming. Therefore, the Court finds, by dear and convincing evidence thet the
Petitioner, ANTHONY STEVE HILL, has faled and refusad to pay his child support
obligation, hes faled to mantain a policy of medicd insurance coverage in his minor
children, and hasfailed to atempt to communicate with hisminor childrenin one and one-
hdlf years and therefore, the parentd rights of the Petitioner, ANTHONY STEVEHILL,
should be, and hereby are, terminated asto the minor children.

5Abandonment under Miss. Code Ann. 8 97-5-1 makesit a crime to leave a child on the stret,
or dsawhere, with the intent to abandon it.



120. Anthony was incarcerated in February 2000, and the hearing regarding parentd rights and
grandparent vigtation took place on November 5, 2001. The chancdlor Sated that Anthony hed “faled
to atempt to communicate with his minor children in one and one-hdf years”

f21.  Anthony contends that he did not abandon his children. This Court has defined abandonment as
“any conduct by a parent which evinces a sitled purpose to forego dl duties and rdinquish dl parentd
dams tothechild” S.IN.C., 755 So. 2d at 1081. “Thetest isan objectiveone whether under thetotdity
of thedrcumdances. . . the naturd parent has menifested [hig severance of dl tieswith the child.” 1d.
722.  The record demondrates that Anthony has not been the idedl hushand, ex-husband or parent.
However, it fals to show that Anthony has abandoned the children. Through testimony, it was dearly

demondrated that Anthony exerdsed hisvistation regularly and routindy until thetime of hisincarceration.

123.  Asto Anthony’ s rdationship with the children, the Guardian Ad Litem Sated:
While | bdieve that it will be difficult, more likdy impossble, to dlow Teresa[dc] ad
Seve [Anthony] to ever have contact with each other in the future, | do find thet there
exigsagenuine and srong bond between the girls for their Dad.  They reedily express
ther love for him and thus there exigs a loving rdaionship between the three of them.
Furthermore, this rdationship has been verified by every person thet | have interviewed,
induding Teresa[d¢] Gray.
24. Aspat of Anthony’s sentence, he was prohibited from making any contact with Thersaor her
husband without court gpprova. Anthony contendsthat any attemptsto contact thechildren, i.e, telephone
cdls or messages, would have resullted in contact with Theresa, thereby placing him at risk of additiond
charges and pendties. However, Theresa contends that Anthony was never ordered to refrain from

communicating with his children. Theresa contends that any atempt at sending letters, birthday cards,



Chrigmeas presants or contacting the children by tdlephone would not have required that he contact
Theresa

125. The Guadian Ad Litem reported that, following Anthony’ s imprisonment, Theresadid not dlow
the girls to vidt with Gunter. Therefore, we find that Anthony’s only redlisic means of contacting the
children would have been & Theresal s home, which placed Anthony a risk of contact with Theresa
126. Inrecommending that Gunter be granted vigtaion rights during Anthony’s incarcerdtion, the
Guardian Ad Litem Sated:

Mrs. Gunter suggested thet if she were afforded to [Sic] opportunity to have weekend
vigtationwith the girls, then [Anthony] could cdll her and dlow him to pesk with the girls
which would be a reasonable way to re-open communication between the girls and thar
father aslong astherewas no mention of their mather or her husbend. Thegirlscoulddso
write to him and he could respond to them, but only a his mother’ saddressand again as
long as there was no mention of ther mother or her husband.

127. 1t gopearstha the Guardian Ad Litem recognized the communication problems between Anthony
and his children because of the potentid contact with Theresa. However, the chancdlor dated from the
bench:

Widl, I'll have to sy this Every sngle witness tesimony I've heard has been
overwhdming to the effect thet Mr. Hill hastotaly falled to carry out hisobligetionsto his
children. He srefusad to pay any child support. We heard that on thetepe. Hesad he
waan't going to. He's obvioudy in contempt of court. But he aso, according to the
tesimony thet's been presented, has falled to try to communicate with them in any way
snceayear and ahdf ago. He'sdone nothing. 1t would appear to me- - and thisisjust
Speculaion on my part - - that perhaps the driving force behind this may be his mother
who was seeking grandparent vigtation.

But the law requires thet the Court find by dear and convinding evidence that a
party whose rights are sought to ne terminated should be terminated. Inthiscase| think
it was not only dear and convinang, but it wasoverwhdming. And thisCourt isobligated
to look out for the best interests of the children. And I’ m going to do my duty and dedare
his parentd rights terminated.



128.  Thechancdlor made no mention regarding communication with the children other then Anthony
hed not communicated with themfor ayear and ahdf. Inprohibiting Anthorny from having any contact with
Theresa, the chancdlor made no provison for Anthony to contact his children under the drcumgtances
There was tetimony thet Anthory communicated and exerdsed his vigtation rights up until thetimeof his
incarceration.  Furthermore, there was an effort on Anthony’s part to have his mother granted vigtation
rightsin which he would have been ddle to have contact with his children while she had them. Therefore,
this Court finds that Anthony did not abandon his children once he was incarcerated.

129. Theresapaints out thet this Court has hdd that “[ijmprisonment, and the resulting condiitions, can
be rightfully conddered asasgnificant factor when determining whether rightsmay beterminated.” Vance
v. Lincoln County Dept. of Pub. Welfare, 582 So. 2d 414, 418 (Miss. 1991). InVance, theparent
argued thet the trid “court erred in terminating her parentd rights based soldly on her incarceration.” This
Court conduded: “It is dear that the chancdlor in this case consdered [the parent’q potentidly lengthy
incarceration asone, dbiet mgor, factor in hisfindings of subdtantid eroson. Thisissueiswithout merit.”
Id. While Theresal's observations concarning Vance are correct, her caseis subdtantidly different. In
Vance, there was evidence that the rdationship between the mather and her children had subgtantidly
eroded, and further evidence of indifference in the children' s attitude toward their mother. Furthermore,
themother inVance was sentenced to (54) yearsfor murder and 30 yearsfor armed robbery. Thesefacts
are quite different from thiscase.

130. Theresarasesthefact that Anthony was convicted of Smple assault againg her minor daughter
from aprevious mariage. His sep-daughter tedtified at trid regarding abuse:

Q. Okay. ..., le meask you. Fromtimeto timewhen hegoat violent, would he ever get
vident & you?



A. Occedondly, yes

Q. Okay. Andwhat did that amount to, please?

A. If I had done something wrong, hewould hit me. | mean spank me.

Q. Like spanking or something, like fuss and swat your buit.

A. Uh-huh. He s never been abusive, like hitting me.

Q. Tracy, when Mr. Folse was questioning you, you said thet he never hit you. Areyou
saying he never hit you in punishment?

A. Whenever | did something bad. Thisisprior to dl the abuse that happened.

Q. All right. So there were later indances when he actudly struck you.

A. He druck me on my face But he was trying to hit my mom, but he had missed,
because | wastrying to pull him off my mom.

181.  Thistesimony dearly setsforth that Theresafaled to prove by dear and convincing evidencethat
Anthony engaged in a series of abuse agang Tracy. Furthermore, there were dlegation of Anthony
touching or atempting to touch Tracy inan ingppropriate manner. If thisistrue, then charges should have
been brought and, if proven, Anthony, should have been dedt with gppropriatdy. However, no charges
were filed agang Anthony. Even if charges had been brought, and Anthony had been convicted, the
datute in effect a thetime would not have dlowed termingtion of parental rights for Anthony’s behavior
toward a step-daughter, and the satute covered only naturd and adopted children.®

132. Theresa argues that Anthony’s violence toward others meets the requirements of § 93-15-
103(3)(c). Shedaesthat aparent who * hasbeen reponsblefor asaries of abusveinddents concerning

one or more children” supports the termination of his rights because the abusveness, vidlent rages and

The statute has since been amended to include as grounds for termination of parenta rights the
conviction for certain enumerated sexud behavior againg any child.
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uncontrolled temper affected the children. There was tesimony thet during his rages, the children were
frightened, scared, ary and ydl for him to sop. There was d 0 testimony, however, that the abuse was
never directed towards Anthony’s children.
133.  Itisvery tragicand disturbing that these children have been exposad to abuse directed toward their
mother. However, asdated earlier, it iswithinthe exdusve prerogative of the Legidatureto determinethe
arcumgtances which merit terminationof parentd rights. Anthony’ s conduct does not meet the “ series of
abusiveincidents’ asreguired by § 93-15-103(3).
134. Theresatedified that her ecific reason for requesting atermination of Anthony’s parentd rights
was

| cannot fed comfortable with [our daughterg) seaing this men. | am tarified of whet he

may do later on or now. His drinking, his abusveness towards woman, his rage, his

hetred. | don't want them to witnessthat. | want them to grow up normd. | want them

to beokay. And | don't think they can be okay vigting with thisman. | don't want them

to be psychologicdly scared. And | espedidly don't want them to be given bears

cigarettes or fondled.
135.  Wethink Theresd swordsare commendable and full of wisdom. However, fear of what Anthony
may do later isnot groundsfor termination of parentd rights pursuant to 8§ 93-15-103. Wehagtento again
paint out that the metter before usinvolvesthe question of whether parentd rights may beterminated. We
do not here addressin any manner the question of whether, and under what conditions, Anthony may vigt
with the children.
136. Wefindthat Theresadid not present dear and convindng evidencewhich would judify termination

of parentd rights as provided by § 93-15-103.
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187.  Sncethis Court holds that the trid court erred in terminating the parentd rights, the issue of
grandparent vigtaionismoat. Therefore, we will not addressthat issue; however, adiscusson regarding
the Guardian Ad Litem’ sreport and recommendation is warranted.
[l. Whether thetrial court failed toissuefindings of fact sufficient to
support itsruling and failed to provide a reason for not adopting
the recommendation of the Guardian Ad Litem.
138.  Anthony points out thet thetrid court failed to mekeafinding on therecord of the ressonsfor not
adopting the recommendation of the Guardian Ad Litem. Theresa contends thet the guardian ad litem's
view isonly additiond information to ad the chancdlor in making the dedison on the merits of the matter
indigoute, adecisonwhich ultimatdy lieswith thechancdlor. Theresafurther contendsthet the chancellor,
asfact-finder, should consider the evidence presented by the guardian ad litem, aswell asdl other rdevant
evidence. Whilethis may be correct, this Court has hdd:
[T]he proper function or role of a guardian ad litem as one who ‘invedtigates, makes
recommendations to a court, or enters reports and is ‘a representetive of the court
gopointed to assg it in properly protecting the interests of an incompetent person.

SIN.C., 755 So. 2d a 1082 (citations omitted). Furthermore, this Court held:

that a chancdlor shall include a leest a summary review of the qudifications and

recommendations of the guardian aslitem in the court’ sfindings of fact and condusions of

law. Further, we hold that when a chancdlor’ sruling is contrary to the recommendetion

of a dautorily required guardian ad litem, the reasons for not adopting the guardian as

litem’s recommendetion shall be stated by the court in the findings of fact ad

condusonsof law.
Id. (emphessadded). Miss. Code Ann. 8§ 93-15-107 (Supp. 2003) Satesin pertinent part: “ A guardian
ad litem shdl be gppointed to protect the interest of the child in the termination of parentd rights”
Therefore, Snce the gppointment of the guardian ad litem was mandatory in the case sub judice, the

chancdlor ered by failing to date the reasons for not adopting the guardian as litem’ s recommendation.
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CONCLUSION
139. Thechancdlor ered in terminating Anthony’ s parentd rights and infailing to Sate the reesonsfor
not adopting the guardian ad liten’ s recommendation. Therefore, we reverse the chancdlor's judgment,
and we remand this case for further proceadings conggtent with this opinion.
140. REVERSED AND REMANDED.

SMITH, CJ., COBB, PJ., AND GRAVES, J.,, CONCUR. WALLER, PJ,
DISSENTS WITH SEPARATE WRITTEN OPINION. JOINED BY CARLSON AND
RANDOLPH, JJ., DIAZ AND EASLEY, JJ.,, NOT PARTICIPATING.

WALLER, PRESIDING JUSTICE, DISSENTING:

141 | regpectfully dissent from the mgority'sfinding thet termination of Anthony's parental rightsis not
gopropriate.  Anthony's intentiondly destructive and arimind conduct convinces me that the learned
chancdlor'sfinding that Anthony was an unfit father was correct.

142.  Therecord showsthat Anthony isguilty of two separate countsof Impleassault againg hisex-wife
Theresa; one count of Smpleassault againg Theresdsminor daughter; one count of saking Theresa, two
separate counts of trespass, and two separate counts of tdephone harassment againg Theresa: Anthony
was physcaly and mentaly abusve towards Theresaand "during his rages, the children were frightened,
scared, [and cried and ydled] for himtotop.” But themgority minimizesthisbehavior because"theabuse
was never directed towards Anthony's children.”

143.  However, Anthony'suncontrolled ragesand hebitud crimind conduct toward the children'smother
hes created an amogphere inwhich the children cannot hdp but be negatively affected. Whether Anthony

has physcdly abusad the children should be irrdevant where the children cannot be shidded from his
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emoationd abuse. He has shown no signsof remorsefor hisbehavior, and even though he has presumably
completed court-ordered thergpy, his rdentless bettle againg authorities and his ex-wife have continued.
144.  FHndly, therecord showsthat Anthony has'"refused” to pay court-ordered child support. Theonly
evidence which reflects pogtivdy on Anthony is thet he ssems to have aloving rdationship with histwo
daughters However, this evidence is vadtly overshadowed by his crimina and destructive conduct.

145. The evidence dearly supports the chancdlor's termination of Anthony's parentd rights
Accordingly, | would &firm the chancdlor's judgment.

CARLSON AND RANDOLPH, JJ., JOIN THISOPINION.
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